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I nt roducti on

Under the Anericans with Disabilities Act of 1990 (the "ADA"),1 an
enpl oyer may ask disability-related questions and require nedica
exam nations of an applicant only after the applicant has been
given a conditional job offer. This Enforcement Guidance expl ains
t hese ADA provi sions. 2

Backgr ound

In the past, sone enploynent applications and interviews requested
i nformati on about an applicant's physical and/or nental condition
This informati on was often used to exclude applicants with
disabilities before their ability to performthe job was even
eval uat ed.



For exanpl e, applicants may have been asked about their medica
conditions at the sane tine that they were engaging in other parts
of the application process, such as conpleting a witten job
application or having references checked. If an applicant was
then rejected, s/he did not necessarily know whether s/he was

rej ected because of disability, or because of insufficient skills
or experience or a bad report froma reference.

As a result, Congress established a process within the ADA to

i sol ate an enpl oyer's consideration of an applicant's non-nedica
qualifications fromany consideration of the applicant's nedica
condi tion.

The Statutory and Regul atory Franmework

Under the |aw, an enployer may not ask disability-rel ated
guestions and may not conduct nedical exam nations until after it
makes a conditional job offer to the applicant.3 This helps
ensure that an applicant's possible hidden disability (including a
prior history of a disability) is not considered before the

enpl oyer eval uates an applicant's non-nedi cal qualifications. An
enpl oyer may not ask disability-related questions or require a
medi cal exam nation pre-offer even if it intends to | ook at the
answers or results only at the post-offer stage.

Al t hough enpl oyers may not ask disability-related questions or
requi re medi cal exanminations at the pre-offer stage, they may do a
wi de variety of things to evaluate whether an applicant is
qualified for the job, including the follow ng:

* Enpl oyers may ask about an applicant's ability to perform
specific job functions. For exanple, an enployer may state the
physi cal requirenments of a job (such as the ability to lift a
certain anount of weight, or the ability to clinb |adders), and
ask if an applicant can satisfy these requirenents.

* Enpl oyers may ask about an applicant's non-nedica
qualifications and skills, such as the applicant's education, work
hi story, and required certifications and |licenses.

* Enpl oyers may ask applicants to describe or denpbnstrate how they
woul d perform job tasks.

Once a conditional job offer is made, the enployer may ask

di sability-rel ated questions and require nedi cal exam nations as
long as this is done for all entering enployees in that job
category. If the enployer rejects the applicant after a
disability-rel ated question or nedi cal exam nation, investigators
will closely scrutinize whether the rejection was based on the
results of that question or exam nation.

If the question or exami nation screens out an individual because
of a disability, the enployer nust denobnstrate that the reason for
the rejection is "job-related and consistent wi th business
necessity."4



In addition, if the individual is screened out for safety reasons,
t he enpl oyer nust denonstrate that the individual poses a "direct
threat."” This nmeans that the individual poses a significant risk
of substantial harmto himherself or others, and that the risk
cannot be reduced below the direct threat |evel through reasonabl e
accommodation. 5

Medi cal i nformation nmust be kept confidential.6 The ADA contains
narrow exceptions for disclosing specific, limted information to
supervi sors and managers, first aid and safety personnel, and
government officials investigating conpliance with the ADA

Enpl oyers may al so di scl ose nedical information to state workers
conpensation offices, state second injury funds, or workers
conpensati on insurance carriers in accordance with state workers
conpensation | aws7 and nmay use the medical information for

i nsurance purposes. 8

The Pre-Offer Stage
VWhat is a Disability-Related Question?

Definition: "Disability-Related Question" nmeans a question that is
likely to elicit information about a disability.

At the pre-offer stage, an enpl oyer cannot ask questions that are
likely to elicit information about a disability. This includes
directly asking whether an applicant has a particular disability.
It also neans that an enpl oyer cannot ask questions that are
closely related to disability.9

On the other hand, if there are many possi ble answers to a
qguestion and only sone of those answers would contain disability-
related i nformation, that question is not "disability-related."10

Bel ow are sonme conmonly asked questions about this area of the
| aw.

* May an enpl oyer ask whether an applicant can performthe job?

Yes. An enployer may ask whet her applicants can perform any or
all job functions, including whether applicants can performjob
functions "with or w thout reasonable accomvpdation."11

* May an enpl oyer ask applicants to describe or denonstrate how
they would performthe job (including any needed reasonabl e
acconmmodat i ons) ?

Yes. An enpl oyer may ask applicants to describe how t hey woul d
performany or all job functions, as long as all applicants in the
j ob category are asked to do this.

Empl oyers shoul d renmenber that, if an applicant says that s/he
wi Il need a reasonabl e acconmodation to do a job denonstration
the empl oyer must either:

* provide a reasonabl e accommpdati on that does not create an undue
har dshi p; or



* allow the applicant to sinply describe how s/ he would perform
the job function.

* May an enployer ask a particular applicant to describe or
denonstrate how s/ he would performthe job, if other applicants
aren't asked to do this?

VWhen an enpl oyer coul d reasonably believe that an applicant wll
not be able to performa job function because of a known
disability, the empl oyer may ask that particular applicant to
descri be or denonstrate how s/ he would performthe function. An
applicant's disability would be a "known disability" either
because it is obvious (for exanple, the applicant uses a

wheel chair), or because the applicant has voluntarily disclosed
that s/he has a hidden disability.

* May an enpl oyer ask applicants whether they will need reasonabl e
accommodation for the hiring process?

Yes. An enployer nmay tell applicants what the hiring process

i nvolves (for exanple, an interview, tinmed witten test, or job
denonstration), and may ask applicants whether they will need a
reasonabl e acconmodati on for this process.

* May an enpl oyer ask an applicant for documentation of his/her
di sability when the applicant requests reasonabl e accommdati on
for the hiring process?

Yes. |If the need for accommpdation is not obvious, an enployer
may ask an applicant for reasonabl e docunentati on about his/her
disability if the applicant requests reasonabl e accomodati on for
the hiring process (such as a request for the enployer to refornmat
an exam nation, or a request for an accommpdati on in connection
with a job denpnstration). The enployer is entitled to know that
the applicant has a covered disability and that s/he needs an
accommmodat i on.

So, the applicant may be required to provide docunentation from an
appropriate professional, such as a doctor or a rehabilitation
counsel or, concerning the applicant's disability and functiona
limtations.

* May an enpl oyer ask applicants whether they will need reasonabl e
accomodation to performthe functions of the job?

In general, an enpl oyer nmay not ask questions on an application or
in an interview about whether an applicant will need reasonabl e
accommodation for a job. This is because these questions are
likely to elicit whether the applicant has a disability
(generally, only people who have disabilities will need reasonable
accommodat i ons).



Exanpl e:  An enpl oynent application may not ask, "Do you need
reasonabl e accommodation to performthis job?"

Exanmpl e:  An enpl oynent application may not ask, "Can you do these
functions with __ without ___ reasonabl e accomodati on? (Check
O.]e) n

Exanpl e: An applicant with no known disability is being
interviewed for a job. He has not asked for any reasonable
accommodati on, either for the application process or for the job.
The enpl oyer may not ask him "WIIl you need reasonabl e
accommodation to performthis job?"

However, when an enpl oyer coul d reasonably believe that an
applicant will need reasonabl e accommodation to performthe
functions of the job, the enployer may ask that applicant certain
limted questions. Specifically, the enployer may ask whet her

s/ he needs reasonabl e accommpdati on and what type of reasonable
accommodati on woul d be needed to performthe functions of the
job.12 The enployer could ask these questions if:

* the enpl oyer reasonably believes the applicant will need
reasonabl e accommodati on because of an obvious disability;

* the enpl oyer reasonably believes the applicant will need
reasonabl e acconmodati on because of a hidden disability that the
applicant has voluntarily disclosed to the enpl oyer; or

* an applicant has voluntarily disclosed to the enployer that s/he
needs reasonabl e accommobdati on to performthe job.

Exanpl e: An individual with diabetes applying for a receptioni st

position voluntarily discloses that she will need periodic breaks
to take nedication. The enployer may ask the applicant questions
about the reasonabl e acconmodati on such as how often she will need

breaks, and how | ong the breaks must be. O course, the enployer
may not ask any questions about the underlying physical condition

Exanpl e: An applicant with a severe visual inpairment applies for
a job involving conputer work. The enployer may ask whether he

wi || need reasonabl e accommpdation to performthe functions of the
job. If the applicant answers "no," the enpl oyer nmay not ask
addi ti onal questions about reasonabl e accommpdati on (although, of
course, the enmpl oyer could ask the applicant to describe or

denmonstrate performance). |f the applicant says that he will need
accomodati on, the enployer may ask questi ons about the type of
requi red acconmodati on such as, "What will you need?" |If the

applicant says he needs software that increases the size of text
on the conputer screen, the enployer may ask questions such as,
"Who nmkes that software?" "Do you need a particular brand?" or
"I's that software conpatible with our computers?" However, the
enpl oyer may not ask questions about the applicant's underlying
condition. |In addition, the enployer may not ask reasonable
accommodati on questions that are unrelated to job functions such
as, "WIIl you need reasonabl e accommpdation to get to the
cafeteria?”



An enmpl oyer may only ask about reasonabl e accommodation that is

needed now or in the near future. An applicant is not required to

di scl ose reasonabl e accommodati ons that may be needed in the nore
di stant future.

* May an enpl oyer ask whether an applicant can neet the enployer's
attendance requirenents?

Yes. An enployer nmay state its attendance requirenents and ask
whet her an applicant can neet them An enployer also may ask

about an applicant's prior attendance record (for exanple, how
many days the applicant was absent from his/her last job). These
gquestions are not likely to elicit information about a disability
because there nmay be nany reasons unrelated to disability why
someone cannot neet attendance requirenments or was frequently

absent froma previous job (for exanple, an applicant may have had

day-care probl ens).

An enpl oyer al so may ask questions designed to detect whether an
appli cant abused hi s/ her | eave because these questions are not
likely to elicit informati on about a disability.

Exanpl e:  An enpl oyer may ask an applicant, "How nmany Mondays or
Fri days were you absent |ast year on | eave other than approved
vacation | eave?"

However, at the pre-offer stage, an enployer may not ask how nmany
days an applicant was sick, because these questions relate
directly to the severity of an individual's inpairnents.
Therefore, these questions are likely to elicit information about
a disability.

* May an enpl oyer ask applicants about their certifications and
i censes?

Yes. An enployer may ask an applicant at the pre-offer stage
whet her s/ he has certifications or licenses required for any job
duties. An enployer also nmay ask an applicant whether s/he
intends to get a particular job-related certification or |icense,
or why s/ he does not have the certification or license. These
gquestions are not likely to elicit information about an
applicant's disability because there may be a nunber of reasons
unrelated to disability why soneone does not have -- or does not
intend to get -- a certification/license.

* May an enpl oyer ask applicants about their arrest or conviction
records?

Yes. Questions about an applicant's arrest or conviction records
are not likely to elicit information about disability because
there are many reasons unrelated to disability why someone may
have an arrest/conviction record. 13

* May an enpl oyer ask questions about an applicant's inpairnments?



Yes, if the particular question is not likely to elicit

i nformati on about whether the applicant has a disability. It is
i nportant to remenber that not all inmpairments will be
disabilities; an inpairnment is a disability only if it
substantially limts a major |ife activity. So, an enployer may
ask an applicant with a broken |l eg how she broke her leg. Since a
broken leg normally is a tenmporary condition which does not rise
to the level of a disability, this question is not likely to

di scl ose whether the applicant has a disability. But, such
guestions as "Do you expect the leg to heal normally?" or "Do you
break bones easily?" would be disability-related. Certainly, an
enpl oyer may not ask a broad question about inpairnments that is
likely to elicit information about disability, such as, "What

i mpai rments do you have?"

* May an enpl oyer ask whether applicants can performmajor life
activities, such as standing, lifting, walking, etc.?

Questi ons about whether an applicant can performmgjor life
activities are alnost always disability-related because they are
likely to elicit information about a disability. For exanple, if
an applicant cannot stand or walk, it is likely to be a result of
a disability. So, these questions are prohibited at the pre-offer
stage unless they are specifically about the ability to perform

j ob functions.

* May an enpl oyer ask applicants about their workers' conpensation
hi story?

No. An enployer nmay not ask applicants about job-related injuries
or workers' conpensation history. These questions relate directly
to the severity of an applicant's inpairments. Therefore, these
gquestions are likely to elicit information about disability.

* May an enpl oyer ask applicants about their current illegal use

of drugs?
Yes. An enployer nmay ask applicants about current illegal use of
drugsl1l4 because an individual who currently illegally uses drugs

is not protected under the ADA (when the enployer acts on the
basis of the drug use). 15

* May an enpl oyer ask applicants about their |awful drug use?

No, if the question is likely to elicit information about
disability. Enployers should know that many questions about
current or prior lawful drug use are likely to elicit information
about a disability, and are therefore inperm ssible at the pre-
of fer stage. For exanple, questions like, "Wat nedications are
you currently taking?" or "Have you ever taken AZT?" certainly
elicit information about whether an applicant has a disability.

However, sone innocuous questions about |awful drug use are not



likely to elicit information about disability.

Exanmple: During her interview, an applicant volunteers to the
interviewer that she is coughi ng and wheezi ng because her
allergies are acting up as a result of pollen in the air. The
interviewer, who also has allergies, tells the applicant that he
finds "Lenebreathe" (an over-the-counter antihistam ne) to be
effective, and asks the applicant if she has tried it. There are
many reasons why soneone night have tried "Lenebreathe" which have
nothing to do with disability. Therefore, this question is not
likely to elicit information about a disability.

* May an enpl oyer ask applicants about their |awful drug use if
the enmployer is adnmnistering a test for illegal use of drugs?

Yes, if an applicant tests positive for illegal drug use. In that
case, the enployer may validate the test results by asking about

| awf ul drug use or possible explanations for the positive result
other than the illegal use of drugs.

Exanple: If an applicant tests positive for use of a controlled
subst ance, the enployer may | awfully ask questions such as, "Wat
medi cati ons have you taken that m ght have resulted in this
positive test result? Are you taking this medication under a

| awf ul prescription?”

* May an enpl oyer ask applicants about their prior illegal drug
use?

Yes, provided that the particular question is not likely to elicit
i nformati on about a disability. It is inportant to renmenber that
past addiction to illegal drugs or controlled substances is a
covered disability under the ADA (as long as the person is not a
current illegal drug user), but past casual use is not a covered
disability. Therefore, the question is fine as long as it does
not go to past drug addiction

Exanpl e:  An enployer may ask, "Have you ever used illegal drugs?"
"When is the last tinme you used illegal drugs?" or "Have you used
illegal drugs in the last six nonths?" These questions are not
likely to tell the enployer anythi ng about whether the applicant
was addicted to drugs.

However, questions that ask how nmuch the applicant used drugs in
the past are likely to elicit information about whether the
applicant was a past drug addict. These questions are therefore
i mperm ssible at the pre-offer stage.

Exanpl e: At the pre-offer stage, an enployer may not ask an
applicant questions such as, "How often did you use illegal drugs
in the past?" "Have you ever been addicted to drugs?" "Have you
ever been treated for drug addiction?" or "Have you ever been
treated for drug abuse?"

* May an enpl oyer ask applicants about their drinking habits?



Yes, unless the particular question is likely to elicit

i nformati on about al coholism which is a disability. An enployer
may ask an applicant whether s/he drinks al cohol, or whether s/he
has been arrested for driving under the influence because these
guestions do not reveal whether soneone has al coholism However,
guestions aski ng how much al cohol an applicant drinks or whether
s/ he has participated in an alcohol rehabilitation program are
likely to elicit information about whether the applicant has

al cohol i sm

* May an enpl oyer ask applicants to "self-identify" as individuals
with disabilities for purposes of the enployer's affirmative
action progranf

Yes. An enployer may invite applicants to voluntarily self-
identify for purposes of the enployer's affirmative action program
if:

* the enployer is undertaking affirmative action because of a
federal, state, or local law (including a veterans' preference
law) that requires affirmative action for individuals with
disabilities (that is, the law requires sonme action to be taken on
behal f of such individuals); or

* the enmployer is voluntarily using the information to benefit
i ndi viduals with disabilities.

Enpl oyers shoul d renenber that state or |ocal |aws sometines
permt or encourage affirmative action. |In those cases, an
enpl oyer may invite voluntary self-identification only if the
enpl oyer uses the information to benefit individuals with

di sabilities.

* Are there any special steps an enployer should take if it asks
applicants to "self-identify" for purposes of the enployer's
affirmati ve action progranf

Yes. |If the enployer invites applicants to voluntarily self-
identify in connection with providing affirmative action, the
enpl oyer nust do the follow ng:

* state clearly on any witten questionnaire, or state clearly
orally (if no witten questionnaire is used), that the information
requested is used solely in connection with its affirmative action
obligations or efforts; and

* state clearly that the information is being requested on a

voluntary basis, that it will be kept confidential in accordance
with the ADA, that refusal to provide it will not subject the
applicant to any adverse treatnent, and that it will be used only

in accordance with the ADA

In order to ensure that the self-identification information is
kept confidential, the information nmust be on a formthat is kept
separate fromthe application.



* May an enployer ask third parties questions it could not ask the
applicant directly?

No. An enployer nmay not ask a third party (such as a service that
provi des information about workers' conpensation clains, a state
agency, or an applicant's friends, famly, or forner enployers)
any questions that it could not directly ask the applicant.

VWhat is a Medi cal Exam nation?

Definition: A "Medical Exami nation" is a procedure or test that
seeks informati on about an individual's physical or nental
i mpai rments or health.

At the pre-offer stage, an enployer cannot require exam nations
that seek information about physical or nental inpairnents or
health. It is not always easy to deterni ne whether sonething is a
medi cal exam nation. The following factors are helpful in
determ ni ng whether a procedure or test is nedical:

* Is it adm nistered by a health care professional or soneone
trained by a health care professional?

* Are the results interpreted by a health care professional or
someone trained by a health care professional?

* Is it designed to reveal an inpairnment or physical or nental
heal t h?
* Is the enployer trying to deternine the applicant's physica

or nental health or inpairnents?

* Is it invasive (for exanple, does it require the draw ng of
bl ood, urine or breath)?

* Does it measure an applicant's performance of a task, or does
it measure the applicant's physiol ogical responses to performng
the task?

* Is it normally given in a nmedical setting (for exanple, a
health care professional's office)?

* I s medi cal equi pment used?

In many cases, a conbination of factors will be relevant in
figuring out whether a procedure or test is a nmedical exam nation
In sonme cases, one factor nmay be enough to deternmine that a
procedure or test is nedical.

Exanmpl e:  An enpl oyer requires applicants to lift a thirty pound
box and carry it twenty feet. This is not a medical exam nation
it is just a test of whether the applicant can performthis task.
But, if the enployer takes the applicant's bl ood pressure or heart
rate after the lifting and carrying, the test would be a nedica



exam nati on because it is measuring the applicant's physiol ogica
response to lifting and carrying, as opposed to the applicant's
ability to lift and carry.

Exanpl e: A psychol ogical test is designed to reveal nental
illness, but a particular enployer says it does not give the test
to disclose nental illness (for exanple, the enployer says it uses
the test to disclose just tastes and habits). But, the test also
is interpreted by a psychologist, and is routinely used in a
clinical setting to provide evidence that would lead to a

di agnosis of a nental disorder or inpairment (for exanple, whether
an applicant has paranoid tendencies, or is depressed). Under
these facts, this test is a medical exam nation

Bel ow are sone conmonly asked questions about the ADA's
restrictions on pre-offer nmedical exam nations.

* May an enployer require applicants to take physical agility
tests?

Yes. A physical agility test, in which an applicant denonstrates
the ability to performactual or sinulated job tasks, is not a
medi cal exam nati on under the ADA. 16

Exanpl e: A police department tests police officer applicants'
ability to run through an obstacle course designed to sinmulate a
suspect chase in an urban setting. This is not a nedica

exam nati on.

* May an enployer require applicants to take physical fitness
tests?

Yes. A physical fitness test, in which an applicant's performance
of physical tasks -- such as running or lifting -- is neasured, is
not a medi cal exam nation. 17

However, if an enpl oyer nmeasures an applicant's physiol ogical or
bi ol ogi cal responses to performance, the test would be nedical.

Exanpl e: A nessenger service tests applicants' ability to run one
mle in 15 mnutes. At the end of the run, the enployer takes the
applicants' bl ood pressure and heart rate. Measuring the
applicant's physiol ogi cal responses nmakes this a nedica

exam nati on.

* May an enployer ask an applicant to provide nedica
certification that s/he can safely performa physical agility or
physical fitness test?

Yes. Although an enpl oyer cannot ask disability-rel ated
gquestions, it my give the applicant a description of the agility
or fitness test and ask the applicant to have a private physician
simply state whether s/he can safely performthe test.



* May an enpl oyer ask an applicant to assunme liability for
injuries incurred in performng a physical agility or physica
fitness test?

Yes. An enployer nay ask an applicant to assume responsibility
and rel ease the enployer of liability for injuries incurred in
perform ng a physical agility or fitness test.

* May an enpl oyer give psychol ogi cal exam nations to applicants?

Yes, unless the particular exam nation is nmedical. This

determ nati on woul d be based on sone of the factors listed above,
such as the purpose of the test and the intent of the enployer in
giving the test. Psychological exam nations are nedical if they
provi de evidence that would lead to identifying a nmental disorder
or inmpairnment (for exanple, those listed in the Anerican

Psychi atric Association's nost recent Diagnostic and Statistica
Manual of Mental Disorders (DSM).

Exanpl e: An enpl oyer gives applicants the RUOK Test
(hypothetical), an exam nation which reflects whether applicants
have characteristics that lead to identifying whether the

i ndi vi dual has excessive anxiety, depression, and certain

compul sive disorders (DSM|isted conditions). This test is

medi cal

On the other hand, if a test is designed and used to nmeasure only
thi ngs such as honesty, tastes, and habits, it is not nedical

Exanpl e: An enployer gives the |FIB Personality Test

(hypot hetical), an exam nation designed and used to reflect only
whet her an applicant is likely to lie. This test, as used by the
enpl oyer, is not a medical exam nation

* May an enpl oyer give pol ygraph exam nations to applicants?

Al t hough nost enpl oyers are prohibited by federal and state | aws
from gi ving pol ygraph exam nati ons, sone enpl oyers are not

prohi bited from giving these exam nations. Under the ADA,

pol ygraph exam nations are not nedical exanm nations.18 Many

ti mes, however, polygraph exam nations contain disability-rel ated
guestions, such as questions about what |awful nedications the
applicant is taking. Enployers cannot ask disability-rel ated
guestions as part of a pre-offer exam nation, even if the

exam nation is not itself "medical."

* May an enployer give vision tests to applicants?

Yes, unless the particular test is nedical. Evaluating soneone's
ability to read | abels or distinguish objects as part of a
dermonstration of the person's ability to do the job is not a

nmedi cal exam nati on. However, an ophthal nol ogi st's or
optonetrist's anal ysis of soneone's vision is nmedical. Simlarly,
requiring an individual to read an eye chart would be a nedical
examni nat i on.



* May an enpl oyer give applicants tests to determine illegal use
of controll ed substances?

Yes. The ADA specifically states that, for purposes of the ADA,
tests to deternmine the current illegal use of controlled
substances are not considered nedical exam nations.

* May an enpl oyer give al cohol tests to applicants?

No. Tests to determ ne whether and/or how nuch al cohol an
i ndi vi dual has consunmed are nedical, and there is no statutory
exenption.

The Post-Offer Stage

After giving a job offer to an applicant, an enployer may ask
disability-rel ated questions and perform nedi cal exam nations.
The job offer may be conditioned on the results of post-offer
disability-rel ated questions or nedical exan nations.

At the "post-offer"” stage, an enployer may ask about an

i ndi vidual's workers' conpensation history, prior sick |eave
usage, illnesses/diseases/inpairnents, and general physical and
mental health. Disability-related questions and nedica

exam nations at the post-offer stage do not have to be related to
the job. 19

If an enpl oyer asks post-offer disability-related questions, or
requires post-offer medical examinations, it nmust nmake sure that
it follows certain procedures:

* all entering enployees in the sanme job category nust be

subj ected to the exami nation/inquiry, regardless of disability;20
and

* medical information obtained must be kept confidential.2l

Bel ow are sone commonly asked questions about the post-offer

st age.

* What is considered a real job offer?

Since an enpl oyer can ask disability-rel ated questions and require

medi cal exam nations after a job offer, it is inmportant that the
job offer be real. A job offer is real if the enployer has

eval uated all relevant non-nedical information which it reasonably

coul d have obtai ned and anal yzed prior to giving the offer. O
course, there are tines when an enpl oyer cannot reasonably obtain
and evaluate all non-nedical information at the pre-offer stage.
If an enployer can show that is the case, the offer would stil
consi dered a real offer.

Exanple: It may be too costly for a | aw enforcenent enpl oyer

wi shing to adm nister a pol ygraph exam nation to adm nister a pre-



of fer exam nation asking non-disability-related questions, and a
post - of fer exami nati on asking disability-related questions. In
this case, the enployer may be able to denonstrate that it could
not reasonably obtain and eval uate the non-nedi cal polygraph
informati on at the pre-offer stage.

Exanpl e: An applicant nmight state that his current enployer
shoul d not be asked for a reference check until the potentia

enpl oyer makes a conditional job offer. 1In this case, the
potential enployer could not reasonably obtain and eval uate the
non-medi cal information fromthe reference at the pre-offer stage.

* Do offers have to be |limted to current vacanci es?

No. An enployer nay give offers to fill current vacancies or
reasonably antici pated openi ngs.

* May an enployer give offers that exceed the nunber of vacancies
or reasonably antici pated openi ngs?

Yes. The offers will still be considered real if the enployer can
denonstrate that it needs to give nore offers in order to actually
fill vacancies or reasonably anticipated openings. For exanple,
an enployer may denonstrate that a certain percentage of the
offerees will likely be disqualified or will withdraw fromthe
pool

Exanple: A police departnent may be able to denonstrate that it
needs to make offers to 50 applicants for 25 avail abl e positions
because about half of the offers will |ikely be revoked based on
post-offer nedical tests and/or security checks, and because sone
applicants may voluntarily wi thdraw from consi deration

O course, an enployer must conply with the ADA when taking peopl e
out of the pool to fill actual vacancies. The enployer nust
notify an individual (orally or in witing) if his/her placenment
into an actual vacancy is in any way adversely affected by the
results of a post-offer nedical exam nation or disability-related
qguesti on.

If an individual alleges that disability has affected his/her

pl acenent into an actual vacancy, the EEOCC will carefully
scrutini ze whether disability was a reason for any adverse action
If disability was a reason, the EECC will determ ne whether the
action was job-related and consistent wi th business necessity.

* After an enployer has obtained basic nedical information from
all individuals who have been given conditional offers in a job
category, may it ask specific individuals for nore nedica

i nformati on?

Yes, if the follow up exam nations or questions are nedically
related to the previously obtained nmedical information.?22



Exanpl e: At the post-offer stage, an enployer asks new hires

whet her they have had back injuries, and |earns that sone of the

i ndi vi dual s have had such injuries. The enployer may give nedi

ca

exam nati ons designed to di agnose back inpairnments to persons who

stated that they had prior back injuries, as long as these
exam nations are nedically related to those injuries.

* At the post-offer stage, may an enployer ask all individuals
whet her they need reasonabl e accommpdation to performthe job?
Yes.

* | f, at the post-offer stage, soneone requests reasonabl e

accomodation to performthe job, may the enployer ask hinf her for

docunent ati on of his/her disability?

Yes. |If someone requests reasonabl e acconmodati on so s/he will
able to performa job and the need for the accommdation is not
obvi ous, the enployer may require reasonabl e docunentation of t
individual's entitlenment to reasonabl e acconmodati on. So, the
enpl oyer may require docunentation showi ng that the individua

be

he

has

a covered disability, and stating his/her functional linmtations.

Exanpl e: An entering enpl oyee states that she will need a 15-
m nute break every two hours to eat a snack in order to mainta
her bl ood sugar level. The enployer may ask her to provide
docunentati on from her doctor showi ng that: (1) she has an

i mpai rment that substantially limts a major life activity; and

(2) she actually needs the requested breaks because of the
i npai rment .

Confidentiality

An enpl oyer nust keep any nedical information on applicants or
enpl oyees confidential, with the following |imted exceptions:

* supervisors and managers may be told about necessary
restrictions on the work or duties of the enpl oyee and about
necessary accommodati ons;

* first aid and safety personnel nay be told if the disability
m ght require energency treatnent;

* government officials investigating conpliance with the ADA nust
be given relevant information on request; 23

* enpl oyers may give information to state workers' conpensation
of fices, state second injury funds or workers' conpensation

i nsurance carriers in accordance with state workers' conpensation
| aws; 24 and

* enpl oyers may use the information for insurance purposes. 25

Bel ow are some conmonly asked questions about the ADA' s
confidentiality requirements.

n



* May nedical information be given to decision-nmakers involved in
the hiring process?

Yes. Medical information nmay be given to -- and used by --
appropriate decision-nmakers involved in the hiring process so they
can rmake enpl oynment deci sions consistent with the ADA. In
addition, the enployer may use the information to detern ne
reasonabl e acconmodati ons for the individual. For exanple, the

enpl oyer may share the information with a third party, such as a
heal th care professional, to deternm ne whether a reasonable
accommodation is possible for a particular individual. The
information certainly nust be kept confidenti al

O course, the enployer may only share the nedical information
with individuals involved in the hiring process (or in

i mpl enmenting an affirmative acti on program who need to know t he
i nformati on. For exanple, in sone cases, a nunber of people may
be involved in evaluating an applicant. Sone individuals my
simply be responsible for evaluating an applicant's references;
these individuals may have no need to know an applicant's nedica
condition and therefore should not have access to the nedical

i nformati on.

* Can an individual voluntarily disclose his/her own nedica
informati on to persons beyond those to whom an enpl oyer can
di scl ose such information?

Yes, as long as it's really voluntary. The enpl oyer cannot
request, persuade, coerce, or otherw se pressure the individual to
get himher to disclose nmedical information.

* Does the enployer's confidentiality obligation extend to nedica
i nformati on that an individual voluntarily tells the enployer?

Yes. For exanple, if an applicant voluntarily discloses bipolar
di sorder and the need for reasonabl e acconmpdati on, the enpl oyer
may not disclose the condition or the applicant's need for
accomodation to the applicant's references.

* Can nedical information be kept in an enpl oyee's regular
personnel file?

No. Medical information nmust be collected and maintai ned on
separate forms and in separate nedical files.26 An enployer
shoul d not place any nedical -related material in an enpl oyee's
non- medi cal personnel file. |If an enployer wants to put a
docunent in a personnel file, and that docunent happens to contain
sonme nedical information, the enployer nust sinply renove the

medi cal information fromthe docunent before putting it in the
personnel file.

* Does the confidentiality obligation end when the person is no
| onger an applicant or enpl oyee?



No, an enpl oyer nust keep nmedical information confidential even if
sonmeone is no |onger an applicant (for exanple, s/he wasn't hired)
or is no longer an enpl oyee.

* |s an enployer required to renove fromits personnel files
medi cal i nformation obtained before the ADA's effective date?

No.

NOTE: | ndex renpved in ASCI| version

1. Codified as anended at 42 U.S.C. 8§ 12101-17,
12201-13 (Supp. V 1994).

2. The analysis in this guidance also applies to federa

sector conplaints of non-affirmative action enpl oynent

di scrim nation arising under section 501 of the Rehabilitation Act
of 1973. 29 U.S.C A 8§ 791(g) (West Supp. 1994). In

addition, the analysis applies to conplaints of non-affirmative
action enploynment discrimnation arising under section 503 and
enpl oynment di scrimination under section 504 of the Rehabilitation
Act. 29 U S.C. A 88 793(d), 794(d) (West Supp. 1994).

3. 42 U.S.C. § 12112(d)(2); 29 C.F.R 8§
1630.13(a), 1630.14(a), (b).

4. 42 U.S.C. § 12112(b); 29 C.F.R §8§
1630. 10, 1630. 14(b) (3).

5. 42 U.S.C. § 12113(b); See 29 C.F.R pt. 1630 app
§ 1630.2(r).

6. 29 C.F.R § 1630.14(b) (1) (i-iii).

7. See 42 U.S.C. § 12201(b); 29 C.F.R pt. 1630 app. §
1630. 14( b) .

8. See 42 U.S.C. § 12201(c); 29 C.F.R pt. 1630 app. 8§

1630. 14(b). For exanple, an enployer may submit nedica
information to the conpany's health insurance carrier if the
information is needed to administer a health insurance plan in
accordance with 8§ 501(c) of the ADA.

9. O course, an enployer can always ask about an applicant's
ability to performthe job.

10. Sonmetines, applicants disclose disability-related infornmation
in responding to an otherwi se |awful pre-offer question. Although
the enmpl oyer has not asked an unlawful question, it still cannot
refuse to hire an applicant based on disability unless the reason
is "job-related and consistent wi th business necessity."

11. However, an enployer cannot ask a question in a manner that
requires the individual to disclose the need for reasonabl e



accomodati on. For exanple, as described later in this guidance,
an enpl oyer may not ask, "Can you do these functions with __
wi thout __ reasonabl e acconmopdati on? (Check One)"

12. It should be noted that an enployer mght lawfully ask

guesti ons about the need for reasonabl e accommobdati on on the job
and then fail to hire the applicant. The rejected applicant may
then claimthat the refusal to hire was based on the need for
accommodati on. Under these facts, the EEOCC will consider the
enpl oyer's pre-offer questions as evidence that the enployer knew
about the need for reasonabl e accommodation, and will carefully
scrutini ze whether the need to provide acconmodati on was a reason
for rejecting the applicant.

13. However, investigators should be aware that Title VI

of the Civil Rights Act of 1964, as anended, applies to such
guestions and that nothing in this Enforcement Guidance relieves
an enployer of its obligations to conmply with Title VII. The
Conmi ssi on has previously provided gui dance for investigators to
foll ow concerning an enployer's use of arrest/conviction records.
See Policy Guidance No. N-915-061 (9/7/90) ("Policy Guidance on

t he Consi deration of Arrest Records in Enploynent Decisions under
Title VII of the Civil Rights Act of 1964, as anended, 42 U S.C
§ 2000e et seq. (1982)"); EECC Compliance Manual, Vol. 11,
Appendi ces 604-A (" Conviction Records") and 604-B (" Conviction
Records - Statistics").

14. "Drug" neans a controlled substance, as defined in
schedul es | through V of Section 202 of the Controlled Substances
Act (21 U.S.C. § 812). 29 C.F.R § 1630.3(a)(1).

15. 42 U.S.C. § 12114(a); 29 C.F.R § 1630.3(a).

16. O course, an enployer cannot use a test in violation of other
federal civil rights statutes. For exanple, if a test has an
adverse inpact under Title VIl of the Civil Rights Act of 1964, as
anended, 42 U.S.C. § 2000e et seq., it must be shown to be
job-related and consistent with business necessity.

17. Although physical agility tests and physical fitness tests
are not "nedical" exam nations, these tests are still subject to
ot her parts of the ADA. For exanple, if a physical fitness test
which requires applicants to run one nmile in ten mnutes screens
out an applicant on the basis of disability, the enployer nust be
prepared to denonstrate that the test is "job-related and

consi stent with business necessity.”

18. A pol ygraph exam nation purportedly neasures whether a person
believes s/he is telling the truth in response to a particular
inquiry. The exam nation does not neasure health or inpairnents.
Rat her, it just measures relative changes in physiologica
responses of the test taker.

19. But, if an individual is screened out because of disability,
t he enpl oyer nmust show that the exclusionary criterion is job-
rel ated and consistent with business necessity. 42 US.C. 8§
12112(b); 29 C.F.R 8§ 1630.10, 1630.14(b)(3).



20. 42 U.S.C. § 12112(d)(3); 29 C.F.R §
1630. 14(b) (1), (2).

21. 1d.

22. Once again, if an exam nation or inquiry screens out someone
because of disability, the exclusionary criteria nust be "job-

rel ated and consistent with busi ness necessity." Were safety
consi derations are the reason, the individual can only be screened
out because s/he poses a "direct threat."

23. 29 C.F.R § 1630.14(b) (1) (i-iii).

24. See 42 U.S.C. § 12201(b); 29 C.F.R pt. 1630 app. §
1630. 14(b).

25. See 42 U . S.C. § 12201(c); 29 C.F.R pt. 1630 app. 8§

1630. 14(b). For exanple, an enployer may submit medica
information to the conpany's health insurance carrier if the
information is needed to adnminister a health insurance plan in
accordance with 8§ 501(c) of the ADA.

26. A notation that an individual has taken sick |eave or had a
doctor's appointnent is not confidential nedical information. O
course, docunentation of the individual's diagnosis or synptons
woul d be medi cal information.
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